
Draft Ordinance September 10, 2024
CRITICAL AREAS REGULATIONS
ORDINANCE NO. 2909
CITY OF SUMNER, WASHINGTON
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF SUMNER, WASHINGTON, AMENDING SMC TITLE 16 ENVIRONMENT – DIVISION III NATURAL RESOURCE LANDS AND CRITICAL AREAS; AMENDING CHAPTER 16.40 REGULATION FRAMEWORK AND DEFINITIONS; 16.40.100 EXEMPTIONS; ADDING SECTION 16.40.105 PARTIAL EXEMPTIONS; AMENDING 16.40.120 VARIANCES; AMENDING 16.40.125 NONCONFORMING USES; AMENDING CHAPTER 16.46 WETLANDS, INCLUDING 16.46.030 DEFINITIONS, 16.46.090 EXEMPTIONS, 16.46.150 FUNCTIONALLY DISCONNECTED BUFFERS, 16.46.170 WETLAND IMPACTS AND 16.46.180 MITIGATION PLANS; AND AMENDING CHAPTER 16.46 (FISH AND) WILDLIFE HABITAT AREAS, INCLUDING 16.56.050 APPLICABILITY, 16.56.080 HABITAT MANAGEMENT PLANS, AND 16.56.100 (STREAM) BUFFERS, STREAM BUFFER INCREASES AND NEW REQUIREMENTS FOR BUFFER REDUCTIONS.
WHEREAS, the State Growth Management Act requires all cities and counties to adopt development regulations that protect critical areas; and 

WHEREAS, all critical areas must be designated, and their functions and values protected using the best available scientific information, as defined by WAC 365-195-900 through 925; and the proposed updates to Sumner’s regulations are based on current Best Available Science; and
WHEREAS, critical areas regulations help minimize adverse environmental impacts of development, and help protect the natural environment, maintain fish and wildlife habitat, protect drinking water and help reduce exposure to risks such as landslides or flooding, thereby protecting the public health, safety and welfare; and

WHEREAS, the City forwarded the proposed amendments to agencies with environmental expertise, such as WA Dept. of Fish and Wildlife, WA Dept. of Ecology, and tribal fisheries departments, for a preliminary review on March 1, 2024; and
WHEREAS, the Planning Commission held study sessions on the proposed amendments on October 5, 2023; January 4, 2024 and June 6, 2024; and held a duly-advertised public hearing on April 4, 2024; and

WHEREAS, on September 19, 2024, the Planning Commission voted by a _____ vote to recommend adoption by the City Council of the proposed zoning regulations updates as set forth in this ordinance; and 

WHEREAS, the City Council reviewed the proposed amendments at study sessions on October 28, 2024; and __________ 2024; and held a duly-advertised public hearing on ________ 2024; and 

WHEREAS, the proposal was forwarded to the Washington State Department of Commerce for the required 60-day State review per the Growth Management Act on March 1, 2024; and

WHEREAS, the City Council finds the proposed amendments to be consistent with the Sumner Comprehensive Plan and the Sumner Municipal Code criteria for Zoning Code amendments;
NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF SUMNER, WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. Amended Section. Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.030 is hereby amended as follows:
16.40.030   Purpose.

The purpose of this chapter is to regulate the use of land in and around critical areas and, natural resource lands, wildlife habitat, and natural hazard areas lying within the corporate limits of the city, . to bring the city into compliance with the Washington State Growth Management Act (chapter 36.70A RCW). RCW 36.70A requires cities to adopt development regulations to classify, designate, and protect critical areas and to assure the conservation of designated agricultural, forest, and mineral lands of long-term commercial significance. ); RCW 36.70A.172(1) requires to incorporate appropriate “best available science” be included in policies  into the and regulations to protect the functions and values of critical areas and give special consideration to conservation or protection measures necessary to preserve or enhance anadromous fisheries., resource lands, wildlife habitat, and natural hazard areas(RCW 36.70A.172(1)) These regulations are ; and to promote the public health, safety and general welfare in accordance with the standards established by the federal government, state and the city, and to:

A. Protect areas of land with valuable and nonrenewable resources for future generations… 

B. Regulate development on and around critical areas in order to protect lives, property and public infrastructure;

C. Prevent development which is incompatible with certain critical areas which are particularly susceptible to water quality, noise, and air quality impacts associated with nearby development;

D. Establish mechanisms to inform present and future landowners of their location on or near natural resource lands or critical lands areas;

[…]

Section 2. Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.060 is hereby amended as follows:
16.40.060   Definitions.
[…]

"Adaptive management" means using scientific methods to evaluate how well regulatory and nonregulatory actions protect the sensitive area. An adaptive management program is a formal and deliberate scientific approach to taking action and obtaining information in the face of uncertainty. Management policy may be adapted based on a periodic review of new information.
"Anadromous fish" means fish species that spend most of their lifecycle in salt water but return to freshwater to reproduce.
“Aquifer recharge area” or “Critical aquifer recharge area” means areas that have a critical recharging effect on groundwaters aquifers used for potable water, including areas where an aquifer that is a source of drinking water is supplies and/or that demonstrate a high level of susceptibility or vulnerability vulnerable to groundwater contamination that would affect the potability of the water, or is susceptible to reduced recharge from land use activities.

Examples of aquifer recharge areas include:

1. Wellhead protection areas delineated pursuant to the Federal Safe Drinking Water Act; and

2. Recharge areas for sole source aquifers designated pursuant to the Federal Safe Drinking Water Act;

3. Areas established for special protection pursuant to a groundwater management program, chapters 90.44, 90.48, and 90.54 RCW, and chapters 173-100 and 173-200 WAC;

4. Other areas meeting the definition of "areas with a critical recharging effect on aquifers used for potable water" in WAC 365-190.

Other areas with a high level of susceptibility or vulnerability to contamination as demonstrated through the use of the DRASTIC model.
"Best available science (BAS)" means information from research, inventory, monitoring, surveys, modeling, synthesis, expert opinion, and assessment that is used to designate, protect, or restore sensitive areas. As defined by WAC 365-195-900 through 925, best available science is derived from a process that includes peer-reviewed literature, standard methods, logical conclusions and reasonable inferences, quantitative analysis, and documented references to produce reliable information.
“Best management practices (BMPs)” mean physical, structural, and/or managerial practices, that when used singly or in combination, : prevent or reduce water pollution, erosion, groundwater contamination, slope instability and similar impacts of construction, development and other actions. Source control BMPs include those which keep the pollutant from ever coming in contact with stormwater, and stormwater treatment BMPs include those which consist of various methods of treating stormwater. BMPs could include, but are not limited to, use of hay bales and plastic coverings to reduce erosion, education programs for employees regarding the use and disposal of chemicals, signage for customers regarding use of gasoline fueling facilities, and use of grass-lined swales to reduce pollutants in stormwater.

(a) Control soil loss and reduce water quality degradation caused by high concentrations of nutrients, animal waste, toxics, or sediment;

(b) Minimize adverse impacts to surface water and ground water flow and circulation patterns and to the chemical, physical, and biological characteristics of wetlands;

(c) Protect trees, vegetation, and soils designated to be retained during and following site construction and use native plant species appropriate to the site for re-vegetation of disturbed areas; and

(d) Provide standards for proper use of chemical herbicides within critical areas.

[…]
“Critical areas” are those areas established as wetlands, volcanic hazard areas, wetlands, critical aquifer recharge areas (CARAs), frequently flooded hazard areas (special flood hazard areas), fish and wildlife habitat areas, seismic hazard areas, landslide hazard areas, erosion hazard areas, seismic hazard areas, volcanic hazard areas, and fish and wildlife habitat conservation areas aquifer recharge areas.

[…]

"Frequently flooded areas" means lands in the floodplain subject to a one percent or greater chance of flooding in any given year and those lands that provide important flood storage, conveyance, and attenuation functions, as determined by the city in accordance with WAC 365-190-080(3). Classifications of frequently flooded areas include, at a minimum, the one hundred (100) year floodplain designations of the Federal Emergency Management Agency and the National Flood Insurance Program. Also known as special flood hazard areas (see SMC 15.52).  

“Geologically hazardous areas" means areas that because of their susceptibility to erosion, sliding, earthquake, or other geological events, are not suited to the siting of commercial, residential, or industrial development consistent with public health or safety concerns, per WAC 365-190-120.
[…]
“Riparian management zone” means the regulated buffer area that includes the land from the ordinary high water mark to a specified distance as measured horizontally in each direction. 

[…]
“Wellhead protection area” (WHPAs) means protective areas associated with public drinking water sources established by water systems and approved or assigned by the state department of health WAC-190-030, WAC 246-290-020, WAC 246-290-135. (Ord. 2788 § 13, 2021; 1Ord. 2439 § 11, 2013; Ord. 2071 § 2, 2003: Ord. 1539 § 1 (part), 1992). They are: 

· Group A wells serve 15 or more service connections or 25 or more people at least 60 days per year. 

· Group B wells serve fewer than 15 connections and fewer than 25 people per day.  means the area within the 10-year time-of-travel zone boundary of a group A public water system well, as delineated by the water system purveyor or its designee, pursuant to WAC 246-290-135. 
Section 3.  Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.090 is hereby amended as follows:
16.40.090   Permitted uses. 

Uses permitted on properties designated as critical areas or natural resource lands shall be the same as those permitted by the underlying zone classification and the Sumner shoreline master program unless specifically regulated by this division. (Ord. 1539 § 1 (part), 1992) See Section 16.40.135 Application and review process for RWHA (Resource, Wildlife, and Hazard) permit.
Section 4.  Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.100 is hereby amended as follows:
16.40.100   Exemptions.

The following activities shall be exempt from the application and permit requirements at SMC 16.40.135 unless specifically modified in SMC 16.46.090, SMC 16.56.100 or other sections of this division. All activities in critical areas must comply with SMC 16.40.110, Best best management practices, regardless of exemption status. These exemptions apply specifically to activities regulated by the city City of Sumner. Other state and federal permits and approvals may still apply.

[…]
F.
Operation, mMaintenance or reconstruction repair or improvements of existing structures or infrastructure (e.g. roads, bridges, and associated storm drainage facilities); provided, that reconstruction activities does not alter or increase impacts to critical areas and there is no increased risk to life or propertyinvolve expansion of facilities;
G.
The following utility line activities, if there is no other practical alternative to the proposed development with less impact on the critical areas; when the proposal is consistent with other applicable regulations and standards; the proposal does not pose an unreasonable threat to the public health, safety, or welfare on or off the development proposal site; and the proposal attempts to protects and mitigates impacts to the critical area functions and values consistent with the best available science:

[…]
H.  Reconstruction, remodeling, Interior remodeling or maintenance of existing single-family residential structures, accessory structures, where legally preexisting; provided, that a cumulative expansion of the building footprint, developed area and impervious surface area does not increase by more than 25 percent; and provided further, that the new construction or related activity does not further intrude into the activity does not impact the critical area or buffer;
I. Reconstruction, remodeling, or maintenance of structures, where legally preexisting, other than single-family structures and accessory structures; provided, that such reconstruction, remodeling, or maintenance does not increase the building footprint or height, or increase developed or impervious surface area;

[…]
K. 
Emergency action necessary to prevent imminent threat or danger to public health or safety, or to public or private property, or serious environmental degradation, in a timeframe too short to allow for compliance with the requirements of the critical areas regulations. The director shall review all proposed emergency actions to determine the existence of the emergency and reasonableness of the proposed actions taken. The action may require necessary permits after the fact, including any restoration or mitigation;

[…]
N.
Projects with the primary purpose of restoring or enhancing wetlands, streams, or fish and wildlife habitat conservation areas; provided, that: 

1. Such projects are part of an approved local, state, or federal restoration or enhancement plan; and 

2. The project would not result in adverse impacts to any critical area;

[…]
Section 5. New Section. Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework is hereby amended to add a new section as follows:
16.40.105   Partial Exemptions.

The following activities require a RWHA permit processed as a Type 1 I decision, pursuant to SMC 18.56.030(B):

Reconstruction, remodeling, or maintenance of existing structures, and accessory structures where legally preexisting; provided, that the new construction or related activity does not increase the building footprint, development area, impervious surface area or construction impacts within the critical area or its buffer.
Section 6.  Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.120 is hereby amended as follows:
16.40.120   Variances.
A. The purpose of a variance is strictly limited to granting relief to specific development standards set forth in this division. A variance is also appropriate where there are extraordinary or unique circumstances relating to the property such that the strict implementation of this division would impose unnecessary hardships on the applicant. These provisions should be applied in a manner, which while protecting the environment, will assure that a person will be able to use his/her property in a fair and equitable manner. Other state and federal permits and approvals may still apply.

[…]

D. 
Criteria for Granting Variances. Variances for development that will be located landward of the ordinary high water mark, within a wetland buffer, stream buffer, or landslide or erosion hazard area may be authorized provided the applicant can demonstrate all of the following:

1. That the strict requirements of the development standards set forth in this division preclude or significantly interfere with a reasonable use of the property…

2. That the hardship described above is specifically related to the property, and is the result of unique conditions …and not, for example, from deed restrictions, or and not from the applicant’s own actions.
3. That the design of the project will be compatible with other permitted activities in the area and will not cause adverse effects to adjacent properties or the critical area.

4. That the variance authorized does not constitute a grant of special privilege not enjoyed by other properties in the area, and will be the minimum necessary to afford relief.

5. That the public interest will suffer no substantial detrimental effect, and the proposal does not pose an unreasonable threat to the public health, safety, or welfare on or off the development proposal site.  Variances for development that will be located either waterward of the ordinary high water mark or within regulated wetlands may be authorized provided the applicant can demonstrate all the criteria stated above as well as the following:
a. That the strict application of the development standards set forth in this division precludes all reasonable use of the property; and

b. That the proposal is consistent with the criteria established under subsections (D)(1) through (4) of this section.

E.  Criteria for Granting In-Water and Wetland Variances. Variances for development that will be located either waterward of the ordinary high water mark or within regulated wetlands may be authorized provided the applicant can demonstrate compliance with all the criteria stated above as well as the following:
1.
That the strict application of the development standards set forth in this division precludes all reasonable use of the property; and

2.
The impact is both unavoidable and necessary due to site-specific constraints not caused by the applicant.

3.
The proposal is consistent with other applicable regulations and standards, at the local, state and federal levels. 

E.F.  In the granting of all variances, consideration shall be given to the cumulative impact of additional requests for like actions in the area…

F. G. The U.S. Fish and Wildlife Service and the National Marine Fisheries Service or agencies with jurisdiction shall be sent a notice of application for any variance requesting the reduction of buffer widths on Type III F streams.

Section 7. Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.125 is hereby amended as follows:  
16.40.125   Nonconforming uses, structures, activities.
B.
Expansion, reconstruction, maintenance or modification of a nonconforming an existing structure, accessory structure, use or activity, where legally preexisting, located in a critical area or its associated buffer may be allowed, provided, that the structure, use or activity does not remove native vegetation, or increase the activity footprint, developed area, or impervious surfaces, or create other construction impacts within the critical area or its associated buffer.
1. Further expand or intensify the footprint of activity; or

2. Increase impervious surface area; or

3. Remove vegetation; within the critical area or its associated buffer area.

Section 8.  Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.135 is hereby amended as follows:  
16.40.135  Application and review process for RHWHA permit. 
A. Activities which require resource, wildlife and hazard area (RWHA) approval shall be processed as Type I or Type II decisions pursuant to chapter 18.56 SMC, Procedures for Land Use Permits. …

[…]
Section 9.  Amended Section.  Sumner Municipal Code Chapter 16.40 Resource, Wildlife and Hazard Area Regulation Framework, Section 16.40.150 is hereby amended as follows:  
16.40.150   Relationship to other regulations.

[…]

D. Whenever conflicts exist between federal, state, or local laws, ordinances, or rules, the more restrictive provision shall apply.

[…]

Section 10.  Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection is hereby amended as follows:
Chapter 16.46  
WETLANDS PROTECTION
Section 11. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.030 is hereby amended as follows:
16.46.030   Definitions.

[…]
22. “Regulated wetlands” means ponds 20 acres or less, including their submerged aquatic beds, and those lands defined as wetlands under the federal Clean Water Act, 33 U.S.C. 1251 et seq., and rules promulgated pursuant thereto, and shall be those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Regulated wetlands generally include swamps, marshes, bogs, and similar areas. Wetlands created as mitigation and wetlands modified for approved land use activities shall be considered as regulated wetlands. Regulated wetlands do not include those artificial wetlands intentionally created from nonwetland sites, including, but not limited to, irrigation and drainage ditches, grass-lined swales, canals, detention facilities, wastewater treatment facilities, farm ponds, and landscape amenities. 

[…]
28. “Wetlands” or “wetland areas” means areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support…
Section 12. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.060 is hereby amended as follows:
16.46.060   Mapping.

A.
The approximate location and extent of wetlands in the city is displayed on the City of Sumner, WA Public Webmap, the National Wetland Inventory (US Fish and Wildlife Service), and the Priority Habitat and Species Map (Washington Department of Fish and Wildlife Service) map titled “Wetland Inventory Map, 2007.” This These maps are inventory is general and not designed to support permit applications and does not establish jurisdictional boundaries. Furthermore, as site conditions change (due to natural and human processes), wetland areas and characteristics may change as well.

B.
The exact location of the wetland boundary shall be determined by the applicant through the performance of a field investigation by a qualified wetland professional applying the regulated wetland definition provided for in this chapter.
Section 13. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.070 is hereby amended as follows:
16.46.070   Wetlands rating.

[…]

B. Rating. Wetlands shall be rated according to the Washington Department of Ecology wetland rating system, as set forth in the Washington State Wetland Rating System for Western Washington: 2014 Update (Ecology Publication No. 14-06-029…

[…]

4. Category IV. Category IV wetlands have the lowest levels of functions (scoring fewer than 16 points) and are often heavily disturbed. These are wetlands that are good candidates for replacement and improvement.  However, we should be able to replace, or in some cases to improve. However, experience has shown that replacement cannot be guaranteed in any specific case. Tthese wetlands may provide some important functions and should be protected to some degree.


[…]
Section 14.  Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.080 is hereby amended as follows:
16.46.080   Regulated activities.

A resource, wildlife, and hazard area (RWHA) approval shall be obtained prior to undertaking the following in a regulated wetland or its buffer unless authorized by SMC 16.46.090: 

[…]

G.
The destruction or alteration of wetlands vegetation through clearing, harvesting, shading, intentional burning, or planting of vegetation within a regulated wetland or its buffer that would alter the character of a regulated wetland…

H.
Activities adjacent to a regulated wetland or its buffer that result in a significant change of water temperature, a significant change of physical or chemical characteristics of wetlands water sources…

Section 15. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.090 is hereby amended as follows:
16.46.090   Exemptions and allowed uses in wetlands.

A.
The following wetlands may be exempt from the requirement to avoid impacts (SMC 16.46.170(A)(1)), and they may be filled if the impacts are fully mitigated based on the remaining actions in SMC 16.46.170(A)(2) through (6)…

1.
All isolated Category IV wetlands less than 4,000 square feet that:

a. Are not associated with riparian fish and wildlife habitat conservation areas or their buffers.

b. Are not associated with shorelines of the state or their associated buffers.

[…]
2.
Wetlands less than 1,000 square feet that meet the above criteria and do not contain federally listed species or their critical habitat are exempt from the buffer provisions contained in this chapter.

B. In addition to those activities listed in SMC 16.40.100, the following activities shall be allowed within a wetland or wetland buffer without having to obtain a RWHA permit provided they are conducted using best management practices, except where such activities result in the conversion of a regulated wetland or wetland buffer to a use to which it was not previously subjected or have the potential to result in a loss of the functions, values or area of a wetland or wetland buffer: 

1. 
The harvesting of wild crops in a manner that is not injurious to natural reproduction of such crops…or the wetland by changing existing topography, water conditions or water sources…

2. 
Ongoing agricultural activities, provided they implement applicable best management practices (BMPs) contained in the latest editions of the USDA Natural Resources Conservation Service (NRCS) Field Office Technical Guide (FOTG); or develop a farm conservation plan in coordination with the local conservation district, and forest clearing and other forest practices regulated under the State Forest Practices Act…
3. 
The maintenance of drainage facilities and new drainage facilities provided they are an integral part of an ongoing agricultural activity and approved by the director;

4. 
The following uses are allowed within wetlands and/or wetland buffers; provided, that written notice at least 10 days prior to the commencement of such work has been given to the director; and provided, that wetland impacts are minimized and that disturbed areas are immediately restored:

a.
Normal maintenance, repair, or operation of existing serviceable legally established structures, facilities, or improved areas. Maintenance and repair does not include any modification that changes the character, scope, or size of the original structure, facility, or improved area and does not include the construction of a maintenance road;

b.
Minor modification of existing serviceable legally established structures within a wetland buffer zone where modification does not adversely impact wetland functions or increase the size of the structure’s footprint; 

[…]
8. 
Normal and routine maintenance and repair of any legally established existing public or private facilities within an existing right-of-way; provided, that the maintenance or repair does not expand the footprint of the facility or right-of-way; and has no adverse effect on the wetland or buffer.
9. 
Stormwater Management Facilities. A wetland or its buffer can be physically or hydrologically altered to meet the requirements of an LID, runoff treatment or flow control BMP if all of the following criteria are met:

a.
The wetland is classified as a Category IV or a Category III wetland with a habitat score of three to five points; and

b.
There will be “no net loss” of functions and values of the wetland; and

c.
The wetland does not contain a breeding population of any native amphibian species; and

d.
The hydrologic functions of the wetland can be improved as outlined in questions 3, 4, 5 of Chart 4 and questions 2, 3, 4 of Chart 5 in the “Guide for Selecting Mitigation Sites Using a Watershed Approach” (Ecology Publication No. 09-06-032, or as revised and approved by Ecologyavailable here: http://www.ecy.wa.gov/biblio/0906032.html); or the wetland is part of a priority restoration plan that intended to achieves restoration goals identified in a shoreline master program or other local or regional watershed plan; and

[…]

Section 16. New Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, is hereby amended to add a new section, as follows:
16.46.150   Buffer requirements.

[…]
N.
Functionally Disconnected Buffer Area. Buffers may exclude areas that are functionally and effectively disconnected from the wetland by an improved public street or legally established development, as determined by the director. Functionally and effectively disconnected means that the street or other significant development blocks the protective functions provided by a buffer. The director shall evaluate whether the interruption will affect the entirety of the buffer, considering the following: 

1. Significant development includes public streets and railroads, and private developments such as homes or commercial structures and parking lots.

2. Linear development extending across a buffer results in a different variation of buffer interruption than isolated features such as houses or accessory structures. Linear development such as roads and continuous parking lots typically result in the greatest interruption of buffer functions.

3. Individual structures, such as a house, often do not fully interrupt buffer functions. In such cases, the allowable buffer exclusion should be limited to just the portion of the buffer that is within the footprint of the isolated structure and its contiguous improvements such as a paved driveway. 
4. A critical area report (CAR) shall be submitted to the director, evaluating the buffer functions and impact of intervening structures. If the CAR demonstrates that functions are greatly reduced by the intervening structure, the director may waive or reduce the required buffer width based on the information provided in the CAR.

5. Any future modifications to buffers shall be consistent with regulations outlined in SMC 16.46.150(A).

Section 17. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.170 is hereby amended as follows:
16.46.170   Minimizing and replacing wetlands impacts.
[…]

H. Wetland Mitigation Ratios.1
	Category and Type of Wetland
	Creation or Reestablishment
	Rehabilitation
	Preservationa or Enhancement

	Category I:

Bog, natural heritage sitea
	Case by caseb Not considered possible
	Case by caseb
	Case by caseb

	Category I:

Mature forested
	6:1
	12:1
	24:1

	Category I:

Based on functions
	4:1
	8:1
	16:1

	Category II
	3:1
	6:1
	12:1

	Category III
	2:1
	4:1
	8:1

	Category IV
	1.5:1
	3:1
	6:1


1  Ratios for rehabilitation and enhancement may be reduced when combined with 1:1 replacement through creation or reestablishment. See Table 1a, Wetland Mitigation in Washington State – Part 1: Agency Policies and Guidance – Version 1 (Ecology Publication No. 06-06-011a, Olympia, WA, March 2006 or as revised). See also subsection (C)(4) of this section for more information on using preservation as compensation.

a
Areas proposed for preservation must be unique, high quality wetlands systems such as bogs, meeting criteria found in Wetland Mitigation in Washington State Part I (version 2) and II (Ecology Publication No. 21-06-003 and 06-06-011b, or as revised)

b 
Complete avoidance of bogs and natural heritage sites is required unless overriding project need and lack of practicable options results in unavoidable impacts. In those cases, the proposed mitigation must include 24:1 preservation of the same wetland type (e.g., bog) at a minimum of a 24:1 ratio, plus protective buffer of sufficient width to protect the unique water quality conditions that support these unique wetlands. Additional wetland creation, rehabilitation and enhancement would be considered in determining the final mitigation ratios.

I. 
Credit/Debit Method. To more fully protect functions and values, and as an alternative to the mitigation ratios found in the joint guidance Wetland Mitigation in Washington State Part s I (version 2) and II (Ecology Publication No. 21-06-003 and 06-06-011a-b, Olympia, WA, March 2006or as revised), the administrator may allow mitigation based on the “credit/debit” method developed by the Department of Ecology in Calculating Credits and Debits for Compensatory Mitigation in Wetlands of Western Washington: Final Report (Ecology Publication No. 10-06-011, Olympia, WA, March 2012, or as revised).

[…]
K. 
Advance Mitigation. Mitigation for projects with pre-identified impacts to wetlands may be constructed in advance of the impacts if the mitigation is implemented according to federal rules, state policy on advance mitigation, and state water quality regulations consistent with Interagency Regulatory Guide: Advance Permittee-Responsible Mitigation (Ecology Publication No. 12-06-015, Olympia, WA, December 2012or as revised).

[…]
L.
Alternative Mitigation Plans. The administrator may approve alternative wetland mitigation plans that are based on best available science, such as priority restoration plans that achieve restoration goals identified in the SMP. Alternative mitigation proposals must provide an equivalent or better level of protection of wetland functions and values than would be provided by the strict application of this chapter. The administrator shall consider the following for approval of an alternative mitigation proposal:

1.
The proposal uses a watershed approach consistent with Selecting Wetland Mitigation Sites Using a Watershed Approach (Western Washington) (Ecology Publication No. 09-06-32, Olympia, WA, December 2009or as revised).

[…]
Section 18. Amended Section.  Sumner Municipal Code Chapter 16.46 Wetlands Protection, Section 16.46.180 is hereby amended as follows:
16.46.180   Mitigation plans
All wetland and buffer restoration, creation, and/or enhancement projects required pursuant to this chapter either as a permit condition or as the result of an enforcement action shall follow a mitigation plan prepared by qualified wetland professionals approved by the director and shall contain the following:
[…]
C. 
Establish specific criteria/performance standards (including water quality standards, survival rates of planted vegetation, species abundance and diversity targets, or other ecological, geological or hydrological criteria) for evaluating the mitigation proposal relative to the objectives of this chapter and the goals and objectives of the city’s comprehensive plan; 

[…]
H.
Include provisions for monitoring the mitigation area to determine whether the mitigation plan is successful. Monitoring of the area shall include:

[…]

3. 
Five years of monitoring and maintenance shall be required for mitigation of impacts. Monitoring reports shall be submitted by the qualified wetland professional to the city during the following years: one, three, and five for a five-year monitoring period. Monitoring and maintenance may be extended if performance standards are not met, the applicant remains responsible for managing the mitigation project until the goals of the mitigation plan are achieved.
Section 19. Amended Section.  Sumner Municipal Code Chapter 16.48 Aquifer Recharge Area is hereby amended as follows:
Chapter 16.48    
CRITICAL AQUIFER RECHARGE AREAS
Section 20. Sumner Municipal Code Chapter 16.50 Landslide and Erosion Hazard Area is hereby amended as follows:
Chapter 16.50
LANDSLIDE AND EROSION GEOLOGICALLY HAZARDOUS AREAS
Section 21. Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Area is hereby amended as follows:
Chapter 16.56
FISH AND WILDLIFE HABITAT CONSERVATION AREAS
Section 22. Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Areas, Section 16.56.030 is hereby amended as follows:
16.56.030   Purpose.
The purpose of this chapter is to regulate development and the use of land in order to preserve and protect areas of critical and endangered fish, including anadromous or resident salmonid species, and wildlife habitat; and to conform with the Washington State Growth Management Act. (Ord. 2071 § 33, 2003: Ord. 1546 § 1 (part), 1992)

[…]

Section 23. Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Areas, Section 16.56.050 is hereby amended as follows:
16.56.050   Applicability.
Fish and wildlife habitat conservation areas are those areas identified as being of critical importance to sustain needed habitats and species for the functional integrity of the ecosystem and which, if altered, may reduce the likelihood that the species will persist over the long term; these areas may include:
A. Designated critical habitat for federally or state-listed endangered, threatened, or sensitive species of fish, wildlife, or plants;

[…]

H.
Fish and wildlife habitat conservation areas do not include such artificial features or constructs as irrigation delivery systems, irrigation infrastructure, irrigation canals, or drainage ditches that lie within the boundaries of and are maintained by a port district or an irrigation district or company.

Section 24. Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Areas, Section 16.56.060 is hereby amended as follows:
16.56.060   Mapping and documentation.

Fish and wildlife habitat conservation areas shall be identified in the following documents:
A. The Washington Department of Natural Resources water typing maps;

B. The Washington Department of Wildlife Priority Habitats and Species (PHS) Program;

C. The Washington Department of Natural Resources Natural Heritage Program… 

D. The effective Flood Insurance Rate Map (FIRM); and

E. Other appropriate documents prepared by state or federal agencies…
Section 25.  Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Areas, Section 16.56.080 is hereby amended as follows:
16.56.080   Habitat management plans.

[…]  

B. The habitat management plan for sites within 300 feet of documented habitat for threatened, endangered, or sensitive fish or wildlife species (SMC 16.56.070(A)), or sites containing a wetland, wetland buffer, stream, or stream buffer (SMC 16.56.070(B)), shall contain at a minimum:

[…]

7. 
A discussion of ongoing management practices which will protect fish and wildlife habitat after the project site has been fully developed, including proposed monitoring, adaptive management, and maintenance programs;

[…]

E.
Annual monitoring reports shall be provided to the city by the property owner until the mitigation and/or restoration has been in place for at least 10 years and the success standards have been met. Monitoring and maintenance may be extended if performance standards are not met. The applicant remains responsible for managing the mitigation project until the goals of the mitigation plan are achieved. The city shall forward the monitoring reports annually to the federal agencies with expertise…

[…]

Section 26. Amended Section.  Sumner Municipal Code Chapter 16.56 Wildlife Habitat Areas, Section 16.56.100 Buffers is hereby amended as follows:
16.56.100   Buffers.

[…]

C. Buffers, consisting of undisturbed native vegetation, shall be required along all streams, lakes and ponds as classified by the DNR water typing classification system (WAC 222-16-030). The buffer shall extend landward from the ordinary high water mark of the water body. The buffer shall not extend landward beyond a public right-of-way that contains an improved street. The buffer shall be separated from adjacent private property by a physical barrier such as, but not limited to, a pathway, berm, vegetation, or fence. The barrier shall be designed to allow for the movement of fish and wildlife and shall be approved by the director. The width of the buffer shall be established by the chart below. The buffer shall be established by a permanent protective easement, public or private land trust dedication, or similar protective mechanism as approved by the director. An easement shall also be provided by the underlying property owner that grants the city access to the buffer for the placement of further conservation/restoration measures.

C.  Buffers, consisting of undisturbed native vegetation, shall be required along all streams, as classified by the DNR water typing classification system (WAC 222-16-030). 
1. The buffer shall extend landward from the ordinary high water mark of the water body, except as provided in Subsections D and E below. 
2. The buffer shall be separated from adjacent private property by a physical barrier such as, but not limited to, a pathway, berm, vegetation, or fence. The barrier shall be designed to allow for the movement of fish, including salmonid habitat, and wildlife and shall be approved by the director. 

3. The buffer shall be established by a permanent protective easement, public or private land trust dedication, or similar protective mechanism as approved by the director. An easement shall also be provided by the underlying property owner that grants the city access to the buffer for the placement of further conservation/restoration measures.

4. Enhancement of the buffer shall not be required unless a buffer reduction is proposed pursuant to SMC 16.56.100(G).

5. The width of the buffer shall be as established by the chart below.

	DNR Water Type
	Buffer Width in Feet

	Fish Bearing (F)
	100 feet

	Non-Fish Bearing perennial (Np)
	50  100 feet

	Non-Fish Bearing seasonal (Ns)
	25  100 feet


C. Functionally Disconnected Buffer Area. The director may waive or reduce the required buffer due to intervening structures, pursuant to SMC 16.46.150(N).

DE.For projects in areas subject to the requirements of the Sumner Shoreline Master Program, the buffer widths and applicable regulations shall be established in the Sumner Shoreline Master Program.

E. Buffers for Type Np and Ns streams which are not required by other regulations may be modified by the director upon a showing that the following are satisfied:

1. 
Fish, wildlife and plant habitat will not be harmed by the reduction in buffer area based on the proposed use and site development proposed;

2. 
The buffer area includes enhancement measures to improve the functional attributes of the buffer through the use of plantings of native plant species. The improvements must be shown to improve the habitat conditions for wildlife;

3. 
A best management practices plan addressing the proper design, layout, construction and use of the site is provided which is sufficient to mitigate impacts to wildlife and habitat areas;

4. 
Under no circumstance shall the buffer be reduced below those shown in the table below:

	DNR Water Type
	Buffer Width in Feet

	Np
	25

	Ns
	20


F.  Buffers for Non-Typed or Unknown Waters shall be the same as those for fish bearing streams. Applicants or landowners may apply for a water type modification as outlined by Washington State Department of Natural Resources.
GF.  Buffer reductions.  Buffers for Type F streams which are not required by other regulations may be modified upon approval of a variance per SMC 16.40.120 by the director, under procedures for Type II permits in chapter 18.56 SMC, Procedures for Land Use Permits and a showing that the following are satisfied:

1. The subject parcel is less than 200 feet in depth as measured perpendicular from the ordinary high water mark There are no feasible alternatives to the site design or development that could be accomplished without buffer reduction; and
2.
The buffer is not reduced below 75 feet and there is not net loss of buffer function; and
3.
The impervious surface of the reduced portion of the buffer shall not exceed 10 percent unless the following measures are taken:

a. The removal of an equivalent amount of existing impervious surface within the sub-basin of the Type F stream; and
b. The permanent setting aside and habitat restoration of area(s) where impervious surface has been removed;

3. 
Buffers shall provide conservation or protection measures necessary to preserve or enhance anadromous fisheries including measures that protect habitat important for all life stages of anadromous fish, including, but not limited to, spawning and incubation, juvenile rearing and adult residence, juvenile migration downstream to the sea, and adult migration urrwpstream to spawning areas. Habitat protection measures should be based on the best available science relevant to stream flows, water quality and temperature, spawning substrates, instream structural diversity, migratory access, estuary and nearshore marine habitat quality, and the maintenance of salmon prey species.

4.
Appropriate state and federal agencies shall be consulted if requirements of subsection (F)(2) or (3) of this section are not possible and appropriate state agencies may be consulted; and

5. Documentation provided demonstrates that Ffish, wildlife and plant habitat will not be harmed by the reduction in buffer area based on the proposed use and site development proposed; and
6. The buffer area includes enhancement measures to improve the functional attributes of the buffer through the use of plantings of native plant species. The improvements must be shown to improve the habitat conditions for wildlife and shall be monitored per SMC 16.56.080(C);

7.
Design and management .measures in Table 1 are implemented; and 

Table 1 – Required Measures to Minimize Impacts to Streams

	Disturbance
	Required Measures to Minimize Impacts

	Lights
	Direct lights away from stream

	Noise
	Locate activity that generates noise away from stream

	
	If warranted, enhance existing buffer with native vegetation plantings adjacent to noise source

	
	For activities that generate relatively continuous, potentially disruptive noise, such as certain heavy industry or mining, establish an additional 10-foot heavily vegetated buffer strip immediately adjacent to the outer stream buffer

	Toxic runoff
	Route all new, untreated runoff away from stream while ensuring stream is not dewatered

	
	Establish covenants limiting use of pesticides within 150 feet of stream

	
	Apply integrated pest management

	Stormwater runoff
	Retrofit stormwater detention and treatment for roads and existing adjacent development

	
	Prevent channelized flow from lawns that directly enters the buffer

	
	Use low intensity development techniques (for more information refer to the drainage ordinance and manual)

	Change in water regime
	Infiltrate or treat, detain, and disperse into buffer new runoff from impervious surfaces and new lawns

	Pets and human disturbance
	Use privacy fencing or plant dense vegetation to delineate buffer edge and to discourage disturbance using vegetation appropriate for the ecoregion

	
	Place stream and its buffer in a separate tract or protect with a conservation easement

	Dust
	Use best management practices to control dust


7. 8.  A best management practices plan addressing the proper design, layout, construction and use of the site is provided which is sufficient to mitigate impacts to wildlife and habitat areas; and
8. 9.  Monitoring of mitigation actions is required shall be implemented to verify long-term functional improvement of the enhanced buffer area per SMC 16.56.080(C) (E); and
10.
The proposal includes a habitat management plan prepared by qualified professional biologist approved by the director that includes the submittal requirements in 16.56.080 Habitat Management Plans; and
11.
The stream buffer shall be retained in an undisturbed or enhanced condition for the life of the project.

GH. Partial Exemptions.  The following uses are allowed in fish and wildlife habitat buffers:

1. 
Activities directly related to the cultural, recreational, scientific and educational aspects of the stream…

2. 
Public utility corridors and large-scale public recreational facilities such as regional trails and parks may be allowed in buffer areas, through obtaining a RWHA permit, provided that the proposal is subject to review under the State Environmental Policy Act, and that the structure and function of impacted fish and wildlife habitat is replaced and restored and mitigated; and that appropriate federal and state agencies are notified of the project. 
Section 27. Severability. If a section, subsection, paragraph, sentence, clause, or phrase of this ordinance is declared unconstitutional or invalid for any reason by any court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of this ordinance. If the provisions of this ordinance are found to be inconsistent with other provisions of the Sumner Municipal Code, this ordinance is deemed to control.
Section 28.  Effective date. This ordinance shall take effect five (5) days from the date of publication in the City’s official newspaper.  
Section 29. Corrections by City Clerk or Code Reviser. Upon approval of the city attorney, the city clerk and the code reviser are authorized to make necessary corrections to this ordinance, including the correction of clerical errors; ordinance, section, or subsection numbering; or references to other local, state, or federal laws, codes, rules, or regulations.
Passed by the City Council and approved by the Mayor of the City of Sumner, Washington, at a regular meeting thereof this _____day of ____________
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